Office of the Secretary of Defense

and Reserve (NCESGR). NCESGR representa-
tives can be contacted by calling 1-800-336-
4590.

S. ASSISTANCE IN ASSERTING CLAIMS

1. A person may file a complaint with the
Secretary of Labor if an employer, including
any Federal Executive Agency or OPM, has
failed or refused, or is about to fail or refuse,
to comply with employment or reemploy-
ment rights and benefits. The complaint
must be in writing, and include the name
and address of the employer, and a summary
of the allegation(s).

2. The Secretary of Labor shall investigate
each complaint and, if it is determined that
the allegation(s) occurred, make reasonable
efforts to ensure compliance. If these efforts
are unsuccessful, the Secretary of Labor
shall notify the complainant of the results
and advise the complainant of his or her en-
titlement to pursue enforcement.

3. The Secretary of Labor shall, upon re-
quest, provide technical assistance to a
claimant and, when appropriate, to the
claimant’s employer.

T. ENFORCEMENT

1. State or Private Employers.

a. A person may request that the Secretary
of Labor refer a complaint to the Depart-
ment of Justice. If the Department of Jus-
tice is reasonably satisfied that the person is
entitled to the rights or benefits sought, the
Department of Justice may appear on behalf
of, and act as attorney for, the complainant,
and commence an action for appropriate re-
lief, or the individual may commence an ac-
tion on his or her own behalf in the appro-
priate Federal district court.

b. The district court hearing the complaint
can require the employer to:

(1) Comply with the law;

(2) Compensate the person for any loss of
wages or benefits suffered; and

(3) If the court determines that the em-
ployer willfully failed to comply with the
law, pay the person an amount equal to the
amount of lost wages or benefits as lig-
uidated damages.

c. A person may file a private suit against
an employer without the Secretary of La-
bor’s assistance if he or she:

(1) Has chosen not to seek the Secretary’s
assistance;

(2) Has chosen not to request that the Sec-
retary refer the complaint to the Depart-
ment of Justice; or

(3) Has refused the Department of Justice’s
representation of his or her complaint.

d. No fees or court costs shall be charged
or taxed against any person filing a claim.
The court may award the person who pre-
vails reasonable attorney fees, expert wit-
ness fees, and other litigation expenses.

2. Federal Government as the Employer.
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a. The same general enforcement proce-
dures established for private employers are
applied to Federal Executive Agencies as an
employer; however, if unable to resolve the
complaint, the Secretary of Labor shall refer
the complaint to the Office of Special Coun-
sel, which shall represent the individual in a
hearing before the Merit Systems Protection
Board if reasonably satisfied that the indi-
vidual is entitled to the rights and benefits
sought. The claimant also has the option of
directly filing a complaint with the Merit
Systems Protection Board on his or her own
behalf.

b. A person who is adversely affected or ag-
grieved by a final order or decision of the
Merit Systems Protection Board may peti-
tion the United States Court of Appeals for
the Federal Circuit to review the final order
or decision.

3. Federal Intelligence Agency as the Em-
ployer. An individual employed by a Federal
Intelligence Agency listed in subparagraph
1.1. of this appendix, may submit a claim to
the inspector general of the agency.

APPENDIX B TO PART 104—SAMPLE EM-
PLOYER NOTIFICATION OF UNIFORMED
SERVICE

This is to inform you that (insert applicant
or Service member’s name) must report for
military training or duty on (insert date).
My last period of work will be on (insert
date), which will allow me sufficient time to
report for military duty. | will be absent
from my position of civilian employment for
approximately (enter expected duration of
duty as specified on your orders, and include
the applicable period you have to return or
submit notification of your return to work)
while performing military training or duty
unless extended by competent military au-
thority or delayed by circumstances beyond
my control. | otherwise expect to return to
work on (insert date).

Signature and date

Employer acknowledgment and date

PART 107—PERSONAL SERVICES
AUTHORITY FOR DIRECT HEALTH
CARE PROVIDERS

Purpose.

Applicability and scope.

Definitions.

Policy.

Procedures.

Responsibilities.

ENCLOSURE 1 TO PART 107—TABLE OF AUTHOR-
1ZED COMPENSATION RATES
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§107.1

AUTHORITY: 10 U.S.C. 1091; Federal Acquisi-
tion Regulation (FAR), part 37.

SOURCE: 50 FR 11693, Mar. 25, 1985, unless
otherwise noted.

§107.1 Purpose.

This part establishes policy under 10
U.S.C. 1091, ‘“‘Contracts For Direct
Health Care Providers,” and assigns re-
sponsibility for implementing the au-
thority for personal services contracts
for direct health care providers.

§107.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense (OSD) and the
Military Departments.

(b) It applies only to personal serv-
ices contracts awarded under 10 U.S.C.
1091 for direct health care providers.

§107.3 Definitions.

(a) Personal Services Contract. A con-
tract that, by its express terms or as
administered, makes the contractor
personnel appear, in effect, to be gov-
ernment employees.

(b) Direct Health Care Providers.
Health services personnel who partici-
pate in clinical patient care and serv-
ices. This does not include personnel
whose duties are primarily administra-
tive or clerical, nor personnel who pro-
vide maintenance or security services.

§107.4 Policy.

(a) It is the policy of the Department
of Defense that when in-house sources
are insufficient to support the medical
mission of the Military Departments,
personal services contracts under 10
U.S.C. 1091 may be executed.

(b) It is the purpose of personal serv-
ices contracts to facilitate mission ac-
complishment, maximize beneficiary
access to military MTFs, maintain
readiness capability, reduce use of the
Civilian Health and Medical Program
of the Uniformed Services (CHAMPUS),
and enhance quality of care by pro-
moting the continuity of the patient/
provider relationship.

(c) Personal services contractors
shall be subject to the same quality as-
surance, credentialing processes, and
other standards as those required of
military health care providers. In addi-
tion, providers, other than para-profes-
sionals, must be licensed in accordance
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with State or host country require-
ments to perform the contract services.

(d) In establishing lines of authority
and accountability, DoD supervisors
may direct the activities of personal
services contractors on the same basis
as DoD employees. However, the rights,
benefits, and compensation of personal
services contractors shall be deter-
mined solely in accordance with the
personal service contract.

(e) Requests for personal services
contracts contemplating reimburse-
ment at the maximum rate of basic pay
and allowances under 10 U.S.C. 1091
shall be approved at the major com-
mand level. The 0-6 grade shall be used
sparingly and subsequently will be sub-
ject to review.

§107.5 Procedures.

(a) Each contract under 10 U.S.C. 1091
with an individual or with an entity,
such as a professional corporation or
partnership, for the personal services
of an individual must contain language
specifically acknowledging the indi-
vidual as a personal services contractor
whose performance is subject to super-
vision and direction by designated offi-
cials of the Department of Defense.

(b) The appearance of an employer-
employee relationship created by the
DoD supervision of a personal services
contractor will normally support a lim-
ited recognition of the contractor as
equal in status to a DoD employee in
disposing of personal injury claims
arising out of the contractor’s perform-
ance. Personal injury claims alleging
negligence by the contractor within
the scope of his or her contract per-
formance, therefore, will be processed
as claims alleging negligence by DoD
military or civil service personnel.

(c) Compensation for personal serv-
ices contractors under 10 U.S.C. 1091
shall be within the limits established
in the Table of Authorized Compensa-
tion Rates (see enclosure 1). Prorated
compensation based upon hourly, daily,
or weekly rates may be awarded when
a contractor’s services are not required
on a full-time basis. In all cases, how-
ever, a contractor may be compensated
only for periods of time actually de-
voted to the delivery of services re-
quired by the contract.
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